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PER ANNAPURNA GUPTA, ACCOUNTANT MEMBER 
  

 
Present appeal has been filed by the assessee against order 

passed by the ld.Pr.Commissioner of Income-Tax)-4, Jamnagar 

[hereinafter referred to as “ld.Pr.CIT)”] dated 11.12.2019in exercise  

of his revisionary power under section 263 of the Income Tax Act , 

1961 ("the Act" for short) over the assessment order passed  u/s 

143(3) of the Act pertaining to Asst.Year 2016-17. 

 
2. The assessee has raised the following grounds before us: 
 

i) The learned Principal Commissioner of Income-tax - 4, Jamnagar 
erred in assuming jurisdiction u/s 263 of the Act, particularly in the 
light of reasons stated by him in the show cause notice and in the 
order passed u/s 263 of the Act and hence the impugned order is 
bad in law. 

 



ITA No.27/RJT/2020 

2 
 

ii) The learned Principal Commissioner of Income-tax - 4, Jamnagar 
erred in directing the assessing officer to make addition of Rs. 
70,89,098/- u/s 69 of the Act by failing to appreciate that provisions 
of section 69 were not attracted in.” 

 
3. We have noted from the order passed by the ld.Pr.CIT under 

section 263 of the Act that the revisionary jurisdiction was exercised 

by him finding  the assessment order passed in the case of the 

assessee to be erroneous on account of accepting the excess stock, 

found during survey conducted on the assessee during the 

impugned year, to be in the nature of business income and allowing 

set off expenses against the same, while, as per the ld.Pr.CIT, the 

same ought to have been treated as unexplained investment and 

subjected to tax ,without setting off  any expenses, at the rate 

prescribed u/s 115BBE of the Act.   

 
4. Para-2 of the ld.Pr.CIT’s order reveals the facts relating to the 

issue as narrated above by us leading to exercise of revisionary 

jurisdiction by ld.Pr.CIT as under: 
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5. In response to the above show cause notice, due reply was filed 

by the assessee contending that the stock surrendered relating to 

the business of the assessee and the partner of the firm admitting to 

the same being acquired from undisclosed income of the firm ,it had 

been rightly accepted as  being in the nature of business income by 

the AO. The Ld.PCIT however was not convinced with the reply of the 

assessee and held that in the absence of any explanation of the 

source of such investment in stock, the surrendered stock could not 

be treated as part of business but was to be treated  as unexplained 

investment u/s 69 of the Act and further was to be taxed at the 

rates prescribed u/s 115BBE of the Act. He directed the AO to give 

effect to his order accordingly. His findings in this regard at para 7.3 

-8 of the order is as under: 

 

6.  Before us Ld.Counsel for the assessee contended that the  view 

taken by the AO   treating the income surrendered by the assessee 

on account of excess stock of gold, jewellery found as business 

income ,was a plausible view, and  there was no error in the order of 

the AO.  He pointed out that undisputedly the excess stock found  

during survey was of gold, jewellery etc. in which the assessee  dealt 

with in the course of  his business as a jeweler. He pointed out that 
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courts in several decisions had held that surrender made on account 

of  excess stock of business was to be treated as being in the nature 

of business income. In this regard, our attention was drawn to the 

following decisions: 

 

7. The ld.counsel for the assessee  drew out attention to the 

decision of ITAT, Ahmedabad Bench in the case of Fashion World, 

ITA No.1634/Ahd/2006 order dated 12-2-2010 holding  that  

making addition on account of undisclosed source of investment  in 

assets requires existence of a separately identifiable asset and  

excess stock found during survey being part and parcel of the stock 

in which the assessee dealt in its business it could not be said to be 

a separately identifiable asset. That therefore there could not be any 

addition made on account of undisclosed source of investment in 

asset on account of excess stock found. That the same only 

represented undisclosed business income of the assessee. The 

findings of the ITAT  holding so are as under: 

 
12. …….In the present case we find that entire physical stock of 
Rs.25,14,306/- was part of the same business. Both kind of stock i.e. what 
is recorded in the books and what was found over and above the stock 
recorded in the books, were held and dealt uniformly by the assessee. 
There was no physical distinction between the accounted stock or 
unaccounted stock. No such physical distinction was found by the Revenue 
either. The assessee has repeatedly claimed that unaccounted business 



ITA No.27/RJT/2020 

5 
 

income is invested in stock and there is no amount separately taxable 
under section 69. The department has ignored this claim of the assessee 
and sought to tax the difference between book-stock and physical-stock as 
unaccounted investment under section 69 without considering the claim of 
the assessee that first the business receipt has to be considered and then 
investment should be treated as coming out of such unaccounted income. 
The difference in stock so worked out by the authorities below had no 
independent identity of its own and it is part and parcel of entire lot of 
stock. The difference between declared stock in the books and what is 
physically found would only be a mathematical expression in terms of value 
and not a separate independent identifiable asset. Therefore, it cannot be 
said that there is an undisclosed asset existed independently. Once this is 
so then what is not declared to the deparment is receipt from business and 
not any investment as it cannot be co-related with any specific asset.” 

 
Further our attention was also drawn to the decision of 

Hon’ble Andhra Pradesh High Court in the case of Deccan Jeweller 

Ltd., 438 ITR 131 (AP) holding as under: 

 
“15. In the present cases, explanations have been offered by the assessees 
that excess stock was a result of suppression of profits from business over 
the years and is a part of the overall stock found. In ITTA Nos.9 & 14 of 
2021, the assessees concerned gave further clarification that the excess 
stock had been admitted in Schedule 'L' under the heading, 'other operating 
income' under the head "Profits and Gains of the Business" in Part A of the 
Return filed for the relevant Assessment Year. Hence, the excess stock could 
not have been treated as 'undisclosed investment' under section 69 of the 
Act. 

 
16. Section 69 of the Act reads as follows: 

 
"69. Unexplained investments.—Where in the financial year immediately 
preceding the assessment year the assessee has made investments which 
are not recorded in the books of account, if any, maintained by him for any 
source of income, and the assessee offers no explanation about the nature 
and source of the investments or the explanation offered by him is not, in 
the opinion of the Assessing Officer, satisfactory, the value of the 
investments may be deemed to be the income of the assessee of such 
financial year." 

 
17. The above section provides investments would fall within the definition 
of 'undisclosed investment' in the event the following conditions are 
satisfied: 

(a)   Such investment is made in the course of the financial year and not 
reflected in the books of account, if any, maintained by the assessee 
for any source of income, 

(b)   No explanation is offered by the assessee about the nature and 
source of investments, and 

(c)   Such explanation is not found to be satisfactory in the opinion of the 
Assessing Officer. 
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18. As explanations pursuant to the Show-cause notices issued by the 
Assessing Officer had been submitted claiming that the nature and source 
of the excess stock fell under the heading 'Profits and Gains of the Business' 
and such stock was not specifically identifiable from the profits which had 
accumulated from earlier years and such explanations being considered 
and accepted by the Assessing Officer, which came to be approved by the 
Joint Commissioner, Income Tax, it cannot be said that the condition 
precedents for holding that the excess stock as 'undisclosed investment' 
under section 69 of the Act are satisfied. 

 
19. Relying on the decision of this Court in Spectra Shares and Spectra 
Shares & Scrips (P.) Ltd. v. CIT [2013] 36 taxmann.com 348/219 Taxman 61 
(Mag.)/354 ITR 35 the Tribunal held non-recording of reasons cannot be a 
ground to come to a conclusion that the opinion of the Assessing Officer was 
erroneous for the purposes of section 263 of the Act. Explanation (2) of 
section 263 of the Act elucidates cases where the opinion of the Assessing 
Officer can be treated to be erroneous and prejudicial to the interest of the 
revenue. Explanation (2) reads as follows: 

 
"Explanation 2.—For the purposes of this section, it is hereby 
declared that an order passed by the Assessing Officer shall be 
deemed to be erroneous in so far as it is prejudicial to the interests of 
the revenue, if, in the opinion of the Principal Commissioner or 
Commissioner,— 

(a)   the order is passed without making inquiries or verification 
which should have been made; 

(b)   the order is passed allowing any relief without inquiring into 
the claim; 

(c)   the order has not been made in accordance with any order, 
direction or instruction issued by the Board under section 
119; or 

(d)   the order has not been passed in accordance with any 
decision which is prejudicial to the assessee, rendered by 
the jurisdictional High Court or Supreme Court in the case of 
the assessee or any other person." 

20. In the present cases, the Assessing Officer had issued show-cause 
notices calling for explanations from the assessees whether excess stock be 
not treated as 'undisclosed investment' under section 69 of the Act. In 
response to the notices, elaborate explanations were offered by the 
assessees, which were fortifiable by consistent views by various Benches of 
the Tribunal as well as the High Courts. The Assessing Officer, upon 
consideration, accepted the explanation and taxed the additional income as 
'business income' @ 30% instead of 60% as per section 115BBE of the Act. 

 
21. No contrary view either of any High Court or the Apex Court has been 
placed before us to demonstrate that the explanations offered by the 
assesseesin the course of assessment were either perverse or contrary to 
law. In view of such matter, we are constrained to hold no case of perversity 
or lack of enquiry on the part of the Assessing Officer is made out so as to 
render his decision erroneous under Explanation 2 of section 263 of the Act. 
Thus, the revisional powers under the said provision were illegally invoked 
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by the Principal Commissioner and his order was rightly set aside by the 
Tribunal.” 

 
8. He had also pointed  out that even  in the statement recorded 

of the assessee firms partner during survey, he had stated  the 

excess stock as relating to the business of the assessee.  The 

ld.counsel for the assessee pointed out the above facts from the 

statement recorded during the course of survey of the partner of the 

assessee-firm, Shri Rajnikant Patalia, placed before at paper-book 

page no.71 to 79.More particularly our attention was drawn to PB 

Page No.76 pointing out there from that on being asked to explain 

regarding excess stock found during the course of survey, the 

partner had stated the same was out of undisclosed income for the 

assessee’s firm i.e. Shree Murlidhar Jewellers.   

 
9. He also contended that the assessee had pointed out to the 

Ld.PCIT that identical disclosure during the survey of excess stock 

made in the preceding year i.e. Asst.Year 2011-12 had been treated 

as undisclosed investment by the AO which matter was carried in 

appeal before the ld.CIT(A) who had held the same to be in the 

nature of business income.   

 
 For the aforesaid reasons, it was contended that the view taken 

by the AO was a plausible view and could not be stated to be entirely 

untenable in law. 

 
10. The Ld.DR however supported the order of the Ld.PCIT 

contending that in the absence of any explanation of the source of 

investment in excess stock found during survey, the Ld.PCIT had 

rightly held the same to be treated as unexplained investment u/s 

69 of the Act to be taxed in terms of rates as prescribed u/s 115BBE 

of the Act. He contended that the Ld.PCIT had rightly pointed out 

that the partner of the assessee firm had not admitted to the stock 
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being invested out of undisclosed income of the assessee firm  but 

only out of undisclosed income and had also rightly distinguished  

the order passed by the Ld.CIT(A) in the preceding year accepting 

assesses claim of excess stock as being in the nature of business 

income, pointing out that in the said year the assessee had admitted 

so in the statement recorded. He drew our attention to the findings 

of the Ld.PCIT at para 7-8 of the order as under: 
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11. We have heard both the parties and gone through orders of 

authorities below, as also, documents referred to before us during 

the course of hearing. 

 
12. We are not in agreement with the ld.Pr.CIT and we find that 

the assessee has made out a good case before us that exercise of 

revisionary jurisdiction under section 263 of the Act in the present 

case was not in accordance with law.  We agree with the ld.counsel 

for the assessee that in view of the fact of the case that disclosure 

was on account of unaccounted stock of business of the assessee 

and considering various judicial decisions as cited by the ld.counsel 

for the assessee before us, the view taken by the AO that disclosure 

represented business income of the assessee undeniably was a 

plausible view.  The Ld.DR  was unable to controvert the same 

before us. Further we find that this  position is fortified by the fact 

that in the preceding year an identical disclosure made on account 
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of excess stock by the assessee was treated by the ld.CIT(A) to be in 

thenature of business income. The distinction made by the ld.Pr.CIT 

that the same had been treated so in the light of the admission of 

the partner of the assessee-firm in the said year, while admission 

made in the impugned year is different, we find is not of much 

consequence. The fact which is relevant, and which we find identical 

in both the years, admittedly is that there was excess stock of 

business found during survey. Mere statement by partner that it  

invested in from undisclosed business income would not suffice  to 

determine its character whether business income or undisclosed 

investment. The statement therefore is not a determinative factor for 

determining its character  and therefore has been wrongly treated as 

a distinguishing fact by the Ld.PCIT  for holding that the decision of 

the Ld.CIT(A) in the preceding year  was not applicable to the 

impugned year. 

We hold therefore that the view taken by the AO in the 

impugned year, treating the excess stock surrendered during survey 

as business income of the assessee, undisputedly is a plausible view 

and as such there is no error in the order of the AO.   

 
 The order passed under section 263 of the Act by the ld.Pr.CIT, 

we hold, is not sustainable in law in the absence of any error in the 

order of the AO, and the same is therefore, directed to be set aside.  

The grounds of appeal raised by the assessee are allowed. 

 
13. In the result, the appeal of the assessee is allowed.   

Order pronounced in the Court on 2nd August, 2023 at 
Ahmedabad.   
  
 
 Sd/-         Sd/- 

(T.R. SENTHIL KUMAR) 
JUDICIAL MEMBER 

(ANNAPURNA GUPTA) 
ACCOUNTANT MEMBER 

 
Ahmedabad,dated 02/08/2023  


